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History of Title IX
• It is a civil rights’ statute enacted in 1972 to prohibit
discrimination based on sex in education programs and
activities.
– Historically, people have commonly thought of Title IX addressing
gender equity in sports.
– Title IX’s reach is much broader.
• Employees and Students

What does Title IX state?
• “No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or
activity receiving Federal financial assistance.”
• 20 USCA Sec. 1681

The Purpose of Title IX
• Title IX is a statute “designed primarily to prevent recipients of Federal
financial assistance from using the funds in a discriminatory manner”
• Potential consequence for violation of Title IX = loss of federal funding
• Gold Standard

The New Title IX Regulations
• Political Swing Obama – Trump
• 2011 Dear Colleague letter
• May 6, 2020 U.S. Department of Education issued the 2,033 page
amended Title IX of the Education Amendments of 1972 and which
contained the new Final Regulations. (34 CFR Part 106)
• U.S. Department of Education received over 124,000 comments during a 6
month public comment period following release of the Notice of Proposed
Rule-Making.

What do the Final Regulations Require?
• Requires schools to
Ø Respond Promptly and Supportively to persons alleged to have been victimized
by sexual harassment;
Ø Resolve allegations of sexual harassment under a predictable, fair grievance
process;
Ø Effectively implement remedies for victims and sanctions for those responsible;
Ø Ensure equal treatment (“due process”).
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What is Due Process?
• The U.S. Department made the revisions and enacted these
final rules because
“[D]ue process principles of notice and a meaningful opportunity to be heard and the
importance of an impartial process before unbiased officials, set forth the procedures
adapted for the practical realities of sexual harassment allegations in an educational
context that are most needed to (i) improve perceptions that Title IX sexual harassment
allegations are resolved fairly and reliably, (ii) avoid intentional or unintentional injection
of sex-based biases and stereotypes into Title IX proceedings, and (iii) promote
accurate, reliable outcomes, all of which effectuate the purpose of Title IX to provide
individuals with effective protection from discriminatory practices.”
Pg. 100 Final Regulations

Key Questions
Ø What do schools need to do?
Identify or hire key personnel responsible for Title IX
Create or Revise Title IX policies and procedures
Train key personnel
Publish the Title IX Coordinator and all training materials on their website

Ø Who is responsible?
The key personnel = Those who must be trained
Title IX Coordinator, Investigators, Decision-makers, Informal Resolution
Facilitators
...

And You.

Sexual Harassment
ØSexual harassment means conduct on the basis of sex that satisfies
one or more of the following:
§ (1) Conditioning the provision of an aid, benefit, or service of the school on an
individual’s participation in unwelcome sexual conduct (also known as quid pro
quo harassment)
§ (2) Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person equal
access to the recipient’s education program or activity; or
§ (3) Crimes of “sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating
violence” as defined in 34 U.S.C. 12291(a)(10), “domestic violence” as defined in
34 U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C. 12291(a)(30)

Actual Knowledge
Notice of sexual harassment or allegations of sexual harassment to a
school’s Title IX Coordinator or any official of the recipient who has
authority to institute corrective measures on behalf of the recipient,
… or to any employee of an elementary or secondary school.
Past OCR Guidance: Schools had a responsibility to respond promptly and effectively if the
school (i.e. a Responsible Employee) knew or should have known about the sexually
harassing behavior.

What to Do?
• Report it
• Immediately
• Headmaster and Title IX Coordinator

Responding to an Incident Report
• Reports pursuant to this policy may be made by any means that
results in the Title IX Coordinator receiving a verbal or written
report. The School’s formal complaint form (available on line or
from the Title IX Coordinator) may be used for this purpose, or a
complainant mat provide a verbal or written report containing
the identities of the parties (if known), the conduct allegedly
constituting a violation of this policy, and the date and location
of the alleged violation.

Supportive Measures
• Upon receipt of a report of sexual discrimination or harassment,
the Title IX Coordinator will promptly contact the Complainant to
discuss the availability of supportive measures. The Title IX
Coordinator will consider the Complainant’s wishes with respect
to supportive measures, inform the Complainant of the
availability of supportive measures with or without the filing of a
formal complaint, and explain to the Complainant the process
for filing a formal complaint versus using the informal resolution
process.

Supportive Measures
• Supportive measures are non-disciplinary, non-punitive
individualized services offered to the complainant, regardless of
whether a formal complaint has been filed, or to the respondent after
the filing of a formal complaint.
• Such measures are designed to restore or preserve equal access to
the School’s education program or activity without unreasonably
burdening the other party, including measures designed to protect
the safety of all parties or the school’s educational environment, or
deter sexual harassment.

Supportive Measures
• Examples: counseling, extensions of deadlines, modifications of work or
class schedules, mutual restrictions on contact between the parties,
changes in work locations, leaves of absence, increased security and
monitoring of certain areas of the school, and other similar measures.
• The School will keep confidential any supportive measures provided to the
complainant or respondent, to the extent that maintaining such
confidentiality would not impair the ability of the School to provide the
supportive measures.
• The Title IX Coordinator is responsible for coordinating the effective
implementation of supportive measures.

Supportive Measures and Confidentiality
Supportive measures cannot “unreasonably burden” the respondent but this
does not mean that supportive measures cannot place any burden on a
respondent,
so actions such as changing a respondent’s class or activity schedule
may fall under permissible supportive measures, and supportive
measures must be offered without waiting to see if a grievance
process is eventually initiated or not.
Schools also retain the authority to remove a respondent from education
programs or activities on an emergency basis if the respondent presents an
imminent threat to the physical health or safety of any individual

Supportive Measures and Confidentiality
• Schools must keep confidential the provision of supportive measures
to a complainant or respondent to the extent that maintaining
confidentiality does not impair the ability of the recipient to provide
the supportive measures.
• For example unless a particular supportive measure affects the
respondent in a way that requires the respondent to know the
identity of the complainant (for example, a mutual no-contact order),
the Title IX Coordinator need not, and should not, disclose the
complainant’s identity to the respondent during the process of
selecting and implementing supportive measures for the
complainant.

The Formal Complaint
• Formal Complaint is a document filed by a complainant or
signed by the Title IX Coordinator alleging sexual harassment
against a respondent and requesting that the school investigate
the allegation of sexual harassment.
• A formal complaint may be filed with the Title IX Coordinator in
person, by mail, by electronic mail, by using the contact
information listed in this policy.
•

A Choice
A. Informal Resolution Process
B. Formal Grievance Process

Informal Resolution Process
• Mediation / Restorative Justice
• Both parties must elect (in writing)
• Either party may withdraw and request to utilize the formal grievance
process prior to the time a resolution is reached.
• Conducted by a trained mediator/facilitator
• Does not require a full investigation
• No appeal
• Any complaint alleging that an employee sexually harassed a student
is ineligible for the informal resolution process.

Formal Grievance Process K-8
• Unlike post secondary institutions, elementary and secondary
schools are NOT required to have live hearings or require
cross-examination as part of the grievance process.
• We have an administrative hearing process

Formal Grievance Process
• Not a trial, but more procedural requirements than the informal
resolution process
• A Hearing Officer is assigned
• An Investigator in assigned.
• Formal notices to the parties
• Advisors (may be attorneys; limited role)

Formal Grievance Process
• Investigation is conducted
• No cross examination, but a Preliminary Investigative Report is shared
with both parties who then may submit questions to be asked of the other
party, witnesses. Hearing officer decides relevance.
• Additional information is included in the final Investigative Report and
provided to the parties.
• The Hearing Officer may choose to hear from each party separately prior
to rendering a decision

Standard of Proof
• Standard of Proof: The standard applied to weigh the evidence
and reach an outcome. Canterbury uses the “preponderance of
the evidence” standard, which is defined as “more likely than
not.”

Sanctions
• The Hearing Officer determines the sanction if, after
deliberation, the respondent is found responsible. The range of
available sanctions includes, but is not limited to, written
admonishment, school or community service, apology,
educational training, suspension, and expulsion/ termination.
• Any remedies available under the Code of Conduct are also
available under this policy.

Appeal
• The outcome of a formal grievance hearing may be appealed to an
appellate hearing officer
• Limited bases for appeal:
– To consider new evidence that was not reasonably available at the time of the
determination and that could have affected the outcome,
– A procedural error that substantially affected the outcome, and/or
– Bias or conflict of interest of the Title IX Coordinator, Investigator or Decision Maker
that affected the outcome.

No Retaliation
• “No school or person may intimidate, threaten, coerce or
discriminate against any individual for the purpose of interfering with
any right or privilege secured by Title IX…or because the individual
has made a report or complaint, testified, assisted or participated or
refused to participate in any manner in an investigation, proceeding
or hearing…”
• Disciplining for a “materially false statement” is not retaliation
• Use grievance procedure to resolve

Document, Document, Document
• A primary responsibility of the Title IX Coordinator
• All steps and notices in the process
• Summary conclusion: School was not “deliberately indifferent”
• Maintain for 7 years

Questions

